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CASES NOTED
states that he cannot be required to serve against his will, it would seem to
permit him to refuse to serve at any time he might be called upon, for example if he were ill or away, without losing the right to serve when needed
again. If he refused because his other duties were under the federal appointment, rather than the state, he should not lose his rights to retain
this special status. Thus, the court can be justified in allowing the retired
judge to temporarily withdraw his certificate of willingness to serve, and
retain the right to later resume retirement status and pay.
The suggestion raised by the dissenting opinion,'0 that a retired state
officer may be violating the constitutional prohibition" against dual-office
holding, can be answered by the definition of an "officer". One holding an
office must perform 2 a continuous duty or service,38 in a permanent position34 where he exercises a public trust, 5 including a portion of the sovereign
authority.3 0 In the instant case the retired judge cannot be considered to be
holding office while on retired status, and certainly not while rights to that
status and'to retirement pay have been waived.
However, the court did not rule on this question, so any future decision
involving it could be decided either way. The tendency of Florida opinions
on the nature of a pension right appears to differ from the trend elsewhere.
A similar trend could develop on the problem of dual-office holding, in
connection with the retired status of the Florida judiciary.

TAXATION-INTERSTATE COMMERCE-STATE LICENSE
AND PRIVILEGE TAX ON MOTOR VEHICLES
A Maryland statute' requires the payment of a vehicle registration tax
on all vehicles operating in interstate commerce within the state borders.
The tax is upon the purchase price of the vehicles. Plaintiff, an interstate
common carrier, sought to operate its busses within the state without paying
the tax. It was contended that such a tax is a burden on interstate commerce in that the formula of taxation has no reltaionship to the actual use or
the regulation of the state highways. Held, that the tax is valid and enforceable. The state has a right to fair compensation for the use of its highways
30. Gay v. Whitehurst, supra note 26, at 433.
31. FLA. CONST. Art. 15, § 15.
32. Reed v. Sehon, 2 Cal. App. 55, 83 Poc. 77 (1905).
33. Reed v. Sehon, supra note 32; Advisory. Opinion to Governor, 146 Fla. 622, 1
So.2d 636 (1941).
"
.34. Advisory Opinion to Governor, supra note 33; Fennell v. Silmot, 127 Misc. 791,
217 N.Y. Supp. 477 (1926).
35. Advisory Opinion to Governor, supra note 33; Harris v. Watson, 201 N.C.
661, 161 S.E. 215 (1931).
36. Abbott v.McNutt, 218 Cal. 225, 22 P.2d 510; State ex ret Drcsshell v.Miami,
153 Fla. 90, 13 So.2d 707 (1943).
1. MD. ANN. CODE GEN. LAws, art. 66

, §25A, art. 81, §218 (Cum.Supp. 1947).
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may tax by any formula as long as the amount of tax levied is not ex-

cessive. Capitol Greyhound Lines v. Brice, 70 Sup. Ct. 806 (1950).
From the power of Congress to regulate commerce between the states2
it has been implied that a state may not burden interstate commerce by taxing the privilege of engaging in interstate commerce.3 Under the police
powers a state has the power to build, maintain and regulate highways and,
as an incident to these powers, to tax their use. 4 The presumption that
these taxes are valid 5 may be rebutted by proving that the privilege of engaging in interstate commerce is being taxed instead of the privilege of
using state facilities. A tax on the privilege of engaging in interstate commerce is an unnecessary burden on commerce and is invalid. 6 But a tax
on the privilege of using state facilities is valid as a necessary burden on
interstate commerce?
In deciding which privilege is being taxed there have been two views.
In the majority of cases the validity of a tax has been dependent on whether
it was fair compensation to the state for the privilege of using the state
highways and regulatory facilities.8 The two factors, which have been used
to determine whether the compensation to the state was fair, were the expenses incurred by the state in providing the facilities,9 and the amount of
the tax in relation to the privilege received.' The fact that the privilege
is not fully used or has no likelihood of being fully used does not alter the
result under this view." This may be called the "excessiveness view" because
it is the excessiveness of the amount charged which is the determining factor
in the validity of the tax. The minority doctrine which may be called the
"formula view" contends that the validity of a tax depends upon whether
the tax has a reasonable relationship to. the atual use of the facilities.12 If it
has no relationship to the use of the state facilities, the formula is defective
and it is invalid as a tax on the privilege of engaging in interstate commerce.1 8
2. U.S. CoNsT., Art. I, § 8.
3. Dixie Ohio Express Co. v. State Revenue Conim'n, 306 U.S. 72 (1939); liendrick v. State of Maryland, 235 U.S. 610 (1915).
4. U.S. CoNrST., AMEND. X; Clark v. Poor, 274 U.S. 557 (1927); Kane v. New
Jersey, 242 U.S. 160 (1916).
5. MeCarroll v. Dixie Greyhound Lines, Inc., 309 U.S. 183 (1940); Brown v.
Maryland,
12 Wheat.
419 (U.S.
6. Bingaman
v. Golden
Eagle1827]
Western Lines, Inc., 297 U.S. 626 (1936);
Interstate Transit, Inc. v. Lindsey, 283 U.S. 183 (1915).
7. Spector Motor Service v. O'Connor, 181 F.2d 150 (2d. Cir. 1950).
8. Aero Mayflower Transit Co. v. Board of Railroad Comm'rs, 332 U.S. 495
19.7); Morf v. Bingaman, 298 U.S. 407 (1936); Acto Mayflower Transit Co. v.
Georgia Public Service Comm'n, 295 U:S. 285 (1935).
9. Clark v. Paul Grey, Inc., 306 U.S. 583 (1939); Dixie Ohio Express Co. v. State
Revenue Comm., supra note 3, at 76.
10. Ingels v. Morf, 300 U.S. 290 (1937).
11. Aero Mayflower Transit Co. v. Georgi3 Public Service Coniu'n, supra note 8,

at 289.
12. McCarroll v. Dixie Greyhound Lines, Inc., supra note 5; Sprout v. City of
South Bend, 277 U.S. 163 (1928); Atlantic Greyhound Lines, Inc., N.Mizell, 128 la.
125, 174 So. 216 (1937).
13. Interstate Transit, Inc. v. Lindsey, supra note 7, at 186.
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'There are a few typ s of taxes that would be valid under either the
"excessiveness view" or the "formula view"; such as a moderate tax based
on mileage, 14 weight,"' or a combination of both.'6 Some taxes would not
be valid under either view; such as a tax that is clearly excessive regardless
of the formula." The validity of the remaining types of taxes depends
upon which view is followed. Taxes of a specified amount per vehicle have
been upheld under the "excessiveness view"' 8 and invalidated under both
views.,19 It has been held under both views, that taxes based on both seating
and carrying capacity are valid20 while a tax based on the seating capacity
is invalid. 1 A tax based on the percentage of the net income earned by the
company allocated to that state was held valid under the "excessiveness
view," 22 but a tax based on total gross revenue Was held invalid under the
"formula view." 28 In a recent case contesting the validity of a tax based
on the number of gallons of gasoline in the tank on entrance into the state,
the court held the tax was invalid following the "formula view," ' 24 but the
dissent thought that the "excessiveness view" should be followed and that
the tax should be valid 2-'3
In the instant case 2" the amount of tax varies with the purchase price
at the time of purchase. Since there have been no cases on similar facts,
the Court has taken the law from .preceding cases that deal with a similar
subject and applied it to this new factual situation. The Court held the
tax valid following the "excessiveness view," but it discussed and discarded
the "formula view." Since the excessiveness of the tax was not brought into
contention, the Court refused to discuss it. The dissent-" led by Mr. Justice
Frankfurter contended that the "formula View" should be followed and that
since the formula is obviously defective, the tax is invalid as a burden on
interstate commerce. The dissent also said that the tax should be invalid
under the "excessiveness view" because it was clearly excessive.
14. Interstate Busses Corp. v. Blodgett, 276 U.S. 245 (1928); Roadway Express
v.Murray, 60 P.2d 293 (W.D. Okla. 1932).
15. Brashear Freight Lines v. Public Service Conm'n, 23 F. Supp. 865 (V,D.
Mo. 1938), aqS. dismissed 306 US. (1939); Consolidated Freight Lines v. Pfost, 7 F.
Supp. 629 (S.. Idaho, 1934)
d
16. Grolbert v. Board of Railroad Corr'rs, 60 F.2d 321 (S.D. Iowa 1932); Atlantic
Greyhound Lines, Inc. v. Mizell, supra note 12.
17. Sprout v. City of South Bend, supra note 12.
18. Dixie Ohio Express Co. v. State Revenue Comrm'n, supra note 3; Morf v.
Bingaman, supra note 8; Aero Mayflower Transit Co. v.Georgia Public Service Conirn'n,
supra note 8.
19. Ingels v.Morf, supra note 10.
20. Hicklin v. Coney, 290 U.S. 169 (1933); Clark v. Poor, supra note 4; Acr
Mayflower Transit Co. v. Watson, 5 F. Supp. 1009 (E.D. Ark. 1934); refferson Highway Transp. Co. v. St. Cloud, 155 Minn. 463. 193 NA. 960 (1923).
21. Interstate Transit, Inc. v. Lindsey, supra note 6.
22. Spector Motor Service v. O'Connor, supra note 7.
23. Nutt v. Ellerbe, 56 F.2d 1058 (E.D. S.C. 1932).
24. MCCarroll v. Dixie Greyhound Lines, Inc., supra note 5, at 176.
25. See McCarroll v. Dixie Greyhound Lines, Inc., supra note, at 183.
26. Capitol Greyhound Lines v. Brice, 70 S. Ct. 806 (1950).
27. See Capitol Greyhound Lines v. Brice, tupra at 810.
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The law on this subject is well crystallized. The "excessiveness view"
seenis to be the clear weight of authority with the "formula view" followed
only intermittently. This is very hard to justify in view of the actual burden
placed on interstate commerce by a tax with a defective formula. Such a
tax puts a real burden on interstate commerce by draining the monetary
resources of interstate carriers to benefit local interests and thus weakening
their competitive position with intrastate carriers and other modes of transportation, Since interstate carriers may and do traverse many states, this
disadvantage multiplies as the other states levy similar abusive taxes. The
decision in the instant case which follows the majority view is difficult to
justify in view of the burdens placed on interstate commerce by taxes with
defective formulae.

